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Order dated 20,05.2019 passed by learned

Member-1, MahaRERA in complaint No. 57071 is challenged in

this appeal.
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2. The appellant is Promoter. Respondent is Allottee,

We will refer the parties as Promoter and Allottee.

3. Complaint No. 57071 was filed by the Allottee

against the Promoter. After hearing both sides, impugned order

was passed and Allottee was advised to take possession of the

flat without delay and Promoter was directed to pay interest to

the Allottee w.e.f . L1512017 till the date of occupanry ceftificate

(O.C,) was issued in May, 2018.

4. Heard both the paftles. Perused impugned order.

POINTS

i) Whether impugned order is just, proper and

legal?

Is it necessary to modify lmpugned order?

What order?

ii)

iii)

Our findings on the above points for the reasons stated below

are as under:

FINDINGS

6. i)

ii)

iii)

Affirmative

Negative

Appeal is dismissed

,rf

5. The following points arise for our determination.



REASONS

7. Agreement for sale took place in the month of April,

2014. Promoter agreed to hand over the possession in the

month of October, 2015. Admittedly occupanry ceftificate is

received in month of May, 2018 and immediately in the same

month Promoter informed the Allottee to take possession of the

flat. In the meantime, the RERA came into force on 0110512017.

As the project was incomplete by that date, Promoter registered

the project with MahaRERA. Accordingly, Project is governed by

the provisions of the RERA.

8. As per Section 18 of the RERA, once Promoter fails

to give possession by the date mentioned in the agreement,

Allottee is entitled to either withdraw from the project and claim

refund of entire amount along with interest and compensation

or to continue in project and claim interest for every month of

delay till handing over of the possession.

9. In the present matter, it may be noted when

agreement took place and due date for possession i.e. October,

2015 was scheduled the MOFA was in force. However,

possession was offered in the month of May 2018. As the

possession was delayed and was not delivered by due date,

Allottee had the option of claiming refund of the entire amount

along with interest from the Promoter during MOFA period also.
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But it appears Allottee did not avail the said optlon. Not only

this, he did not take steps to claim refund even after RERA came

into force on 01.05. 2017 and occupancy certificate was

received in May, 2018. In fact, Allottee preferred to file
complaint only in November, 2018.

10. It may be pointed out that Section 18 of RERA

is retroactively applicable to the transaction transpired

between the pafties prior to RERA came into force. In the

present case, right to claim interest for delay in handing over

possesslon had accrued to the Allottee in October, 2015 when

Promoter failed to hand over the possession. Therefore,

Allottee is entitled to file a complaint for claiming relief of

interest for delayed period against the Promoter. Merely

because occupancy certificate is issued will not deprive the

Allottee from claiming his right of interest for delayed period of

possession. RERA is a beneficial and social legislation. To

safeguard the interests of Allottee is one of the main objects

of RERA. Development of real estate sector depends upon

Promoter as well as Allottee. In the present matter, Allottee is

interested in fulfilling dream of his own house by staying in the

project even though the possession was not given to him in

October, 2015 as agreed, This ls also revealed from the fact

that Allottee has already taken possession of the flat after

impugned order was passed. No doubt Allottee kept quiet from

October 2015 i.e. date of default in handing over the

possession till enactment of RERA in the month of l'tlay,20L7

and even further till November 2018 and did not file complaint
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11. In the above circumstances, it is necessary to

strike a balance between right of Allottee to take possession

and claim the interest for delayed period of possession on one

hand and on the other, obligation of the Promoter in handing

over possession on due date and liability to pay interest for

delay in handing over of possession, if any. Considered in this

background, we find learned Member-l has correctly passed

impugned order by directing Allottee to take immediate

possession with O.C. and by awarding interest only from the

date of enactment of RERA i.e. 1.5.2017 till the date of

occupancy ceftificate i.e. May, 2018. The impugned order

appears to be quite just, proper and legal and needs no

interference. So, we answer points accordingly.

13. Pending appeal, Allottee has preferred

Miscellaneous Appllcation (MA) No. 4712020 and sought

permission to withdraw the amount which is deposited by the

Promoter under proviso of Section 43(5) of RERA. It is a pre-

requisite deposit for entertaining the appeal in compliance of

aforesaid mandatory and statutory provisions of RERA. Pafties

are having right to challenge order in this appeal by preferring
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for claiming interest for delayed period of possession though

occupanry certificate is issued in May, 2018. However, it

cannot be said that he has surrendered or waived his right of

claiming interest for delayed possession. There is no evidence

on record to that effect.



1)

2)

3)

4)

L4. So, we answer point Nos. 1to 3 accordingly.

15. In result, we pass the following order.

Appeal No. 4T006000000031644 is dismissed.

MA No. 4712020 for withdrawal of deposited amount is

dismissed.

No order as to costs.

Copy of this order be sent to the pafties and the Authority

as per Section 44(4) of the RER Act, 2016.

s.s.(
U)cppu-

(sur"rtrNr KoLHE)

Sln/-

u{4.

the second appeal. Moreover, sufficient period for preferring

second appeal is also prescribed under RERA. In such

circumstances, Application No. MA 4712020 for withdrawal of

amount deposited as per proviso of Section 43(5) of RERA

preferred by Allottee cannot be granted.

ORDER


